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Environmental insurance

Pollution gives general
insurers cold feet

ith the recent Hoase of
Lords ruling on Cam-
bridge Wirler Conpun)
Limited 1. Easternt Cotithies Leatber
Pl (9 December 19930, the espon-
sibvilitios of landowners with respect
toy foreseeadde. comtamination hias
been meinforced. The ruling undder-
sonmes the need for buyers of Lund
to ensure that appropriae levels of
envirommental emguicy dre made
durning the early stages of propeny
transactions
Uinfortunately, it is unrealistic o
expect that the full extent of environmental labilities
will bee icdentificd as part of a routine. environmenial
sl imvestgsition. Therme ares ppically cost and tme lim-
itaticins (o such projects, and even where oompreten-
sive sudies ore conducted, involving depailed sodfl and
groundwater sampling and analvsis, there often
remmiing i level of uncertsinty, The potential presemce
of Litent or unanticipated swbsurfice conditions and
their impact on neighbouning properics is a particulir-
I dlafficualy assipe
While not a cure-all, '\rh‘\.'lllllhl‘ environmental insur-
anee hicies which have beoen offered in England
samsce Bl 1.'.|r|1_. TN s 1I'.|:|||.|||1. by Ameerican-Esesl
msarers b cin prowicke lamlomrmers with an acbded lesvel
of prredection aigainsd the costs ol
& podertial third Ay « Riiius: amcd
¢ clean-up operations mandated by regulstony agen-
s
The success of these policies in England has not as
yet matched thar of the US, perhaps doe in part o the
lack of regulaory prediciability and the absence of
appropriate environmental stancaeds
Unitel the 1.':|r|1.I 19705, the r||_1:||:-ri[':.' ol 1'% insuners
provided corporate generil lialwility (CGL) |1-|r|||_i4,'x
Cstmuilar v puldic hability policies in England) which
covered all tvpes of pollution incidems, With the b
rge of environmental claims inothe Lae 19005 and
carly 1970, US fnsurers decided vo limin environnental
cowver 1 those incidents which woald e |.'v|r|1.-.in:!um1_|
sueldernr el accidenial, such s an unimtended, dis-
crete spdil of chemicals ot a Gioory, Gradil incidents
of pollution such as those resulting from an under
ground storage tank which leaked petrol over a num.
bezr of WisLrs, amd thus contaminibed the .‘ll.ir:ll.ll.ll1l.tlllj.:
environment, would no longer be covered
It is reported that over 400 courn cases ensuecd
between insurers and their insureds, cach one involy-

Stacy Clark explains
that the high risk involved
in covering environmental

risks is giving rise to

the development of

specialist insurers
i e T ]

Ing; an insumnel iI|'I'l.'I'I'IF'I|II'I;L'; Loy prronye
that their sodden and accidental
CLW ST ;|.|'.-|'.-|||.'|,| 1i¥ Eheir it Ll |1u|-
lution proddem. As o resuli of the
confusion over the wording, and
the inconsistent rulings handed
cdovwn by the: courts, insurers decid-
e In 1985 to climinate polluticon
Cinh T :||Ir'|g-|-ll'u.'r With this move
specialist environmental insurnoe
Imsezmee 5 miche ket Tor moany 1S
MSLITETS

Druring the 1980, and following
the introcduction of the US Super-
fumd Act, & sanbser of "ilﬂ.'l.i.lil"al pl:-lu.iq'\. wiere vl
-:r|'|-|.'l.:| ||'|1.||.I|.IIrl'r'_ crvironmaental i pairme nt |t.|.l1|]|l!.
(EIL) insurance, which protects indowners agains
property and bodily injury losses resulting from podiu-
toen eanenatine fronn thaeir sies, These policies are wnt-
ten based upon the resulis of o demiled envirommental
~.'Iul.ﬂ!r'. which umrdlerosters thon wse Lo Illl.ll'll“". m =ife’s
likely environmoental impEel an nedghbouring and
diengrrbient progrenies.

I the 19R0s, clue to greaiter regulacory predicubsiliog,
environmental remediation insurince (ERDD |1-u||-., 1L
werne developed o oower the costs of on-site clean-ups
Thiese Ju ilicies cowver contamination which ix diseov-
ered on-site abter the effective date of the paliey, and =
subiject o a similar survey documenting the extent of
SNIENINE COHNLIMIERATHED il the [rapey

Success of policies in the US

Acconding to Bl McElroy of Zurch Insuninoe in New
York City, the ERI policies they offer are their most
siccessdul prosduct on the market, and are pasiculardy
popular among lendes whaoweant o protect the value
af lamcd which is providisd as security by their bormow-
e Some major lending institutions, including Flee
Bank of Bhode Iskind goally regquire clicnis bomow-
ing over 31 million te carry ERI insurance.

Beki Sullivan, an underwriter with The ERIC LET T
Inc., an insurance company based in Englewood, Col
orido, indicated that the majority of her clicnis, pri-
marily large propeny developers, are also requesting
remediation insummoe cover. Onee of ERICs clicns, the
super-piziling giant K-MART, carries ERI coverage on
all properies they develop and operate, regandless of
fronay Boow Ehe environmeental isks muay appesar (o be,

In acditiom, 3 growing sepment ol their business is
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from developers aiming (o msune siles
which have already been remedianed o
i pre-specilicd ecceffalble standand, In
these coses, the ERIC Group develops
alor-made [EHECIES L COVEeT any residl
Lzl nisks azsoci |'.l.-| i, |1|| ||||;,'I-\.|_' L |

U8 regulatory trends
The remsediation o
i an acceptable mther than gdeal stin
card 1% a growing trend in the Us. In
Mg usetns, for example, the Depan

combiminated Land

mentl ol Environmental Protection
CIXEPD hees aken the practical view thait
contaminaled propemies locaied in
areis o low environmental sensitivies
(those arees which do nol pose g i
mifibcant riskK o homan healih or the

cavironment) should require clean-up

stiundireds which are bess rigormous than
i hmee e (o mione sensitive peope
tiezs [such as residentel sies or proper
ties hiscabed near drnking water supply
wells, sensitive ecosyvsiems or other
proiecied afeash

This pragmatic approach o Lhand
managemoent, whch myvolves looking al
bt imtended use ol a sige and
cnvirtimnmentz] sensieeviny of the aneg, moy weell |'\-||-l.|.!|-

a valuabde example for Eng Hazree, wehiile msch il

the country has howuscd fosmer indwstrnl and oommic
el opmeraticns, which heve left b legiey of contami
s in sokls and water, the real risks posed Ty tha
proesence of ese Contaminanis in (e enversnmaenl
will, nonetheless, vary sagrulicianmily froom sl 1o sil
Being wlales b [EILE] ER] v aceount for these varminoes is
an impartant commerchil exercise [or insumers and
propeny profcessionals alike

irance

Ini 19H1 ail )] el inmurers ollowed the advice o the
Association ol Brtish Inseeees (ARD and withdres

COAeEr [ :.\'_r..l!l.!.l| |'-.:-| Wit Ircarm gl |l|||l_|| Lizabinlals

|'\'i'\'|I|.I|"\- Subseguend recoanmendations Trom e AL
concemming the removal of the remaining sudden and
accnthental cov'er huve nok, as vel, been lomnhcoming

Am oo resoll, many inserers continue 0 expose them
welvies [0 polentially el i TR III-'\-\.I-\.q.'I-\. "-.|_||||:!.\_::|., il
[ATEINRILIINES A 108 |||.I|:Jl:,.| foF thic '\.|||_|-\.|-\.'|| _||:|| H T .|
dental cover provided, and n
detabiod enviromnmental enguiries
are comducted o idennily those sites
wiieh kS 1 TE gresiies! risks o
sl S

'|.n.--:l||||::|_.'_ o Bran Sireet, e
director of BECS | nderwriting in
general insurers  an
hiecoming aware of the risks they

B s s B
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Though providing sudden
and accidental cover,
many insurers continue to ' the Fact that they failed w consi

rin. Several companies have recently withdmwn the
'\-:||||.II"1 @] siccilenial oo ATCRITE BN CXasDireg r.._.l_. 10=
il imchusees wihich oould podtentiilly osciersit bzt dis

cls of contimination, As o result, 2 growkne number of

Buasinesses sire interested in obsaining cover olfered Iy
BCS angd ALG Europse (0B Limited, Thcse compumnics
ire strategcally sel up o ake .-1In_|r-'.|_¢. il thae
remonal ol sudden and oo Cheral] OOV Ll D [ara
vide envimnmentil insuninee on a hroasder scale ono
the suddden and aceidental cover is |||||ili|_'|_q_'i'| T P
Elvility

drawn froan ||||'||_|.._ B, d8 0l Fesoenny hies
een in Franoe

Thie directoes of sevenid Brish conpanics hmve i
ol thist abisining specialist environmentl cover can
P clifficule, cls el MEE O he Bvpe ol sife involved amc
e extent of historical indistial operations located
il nesar thee propeny. The specialist insarers may well
ol that the commeercial viabilamy ol emderas timg paki-
cigs [or a beoad minge of industre] sices will inconess
onee @ practical, predictable policy on and manage
el pndd reclemation is introsced ind rgeland

Sevieri| IR S]] gl hzve basen n le by the English
povemment o establish a policy aimed @ identifving

RELCS SN

N b LENLL RSyt 1yl RIWERT i, ||I_|:
thesre f= still ooy coslacmmoeng st 1By Gaf
Preagrmme te e ket theis fundoamen
Ll Gisk. Proposcls Gor thae des
menik ool

Ioregister of sales wheeh had

Pemen s iy COmEamMInainG Eses

IARE R I.I:-\.I‘I'I'_H'Ii This wiis |._||||l. ilnsie

e thee actuml levels of comaminaton

expose themselves 1o
potentially devastating losses

B
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ICRCL guidelines applied
in isolation can put

present, and whether such levels
pised o risk 1o human health or the
CAVIrneenl

Unformunately, the lengthy debare
over  [he |1nr|:||:|-:v-.;|'|'-. and  the
widespread concern thar they
winale] |I||I.Rh| propeny values porss
the counlry '|1rl:||11-.1l1_*|.! |:||:g|_|i4|1.ﬂ|.!
and generalized views on the nsks
associted with former industninl land, As a result of
this, the predictability of Englind's environmental poli-
CV Wi Once mglin |||.||."|Ii1r|1-:,ﬂ|,|, and soamie ey Tallisg
insifers hesitaied o [ ELLE fele covver om =il u-u'l.lrrin:_'u:_]
b inclisariel Businesses, regandless of whether an envi-
roanimerial probdem actually existed, The March 15994
fl. | wernmsenial consulttion [T O g vzl bendd
'|'|-|:|.|-.'i|.|-|'.~|- A AUy ol s of the I-;;"!.' 1S5S
imvalved i addpessing the el ablenn, but does not out-
ligwes thie Criteriz rvqmn.-d I fassEi=s, “‘Isull‘u.-r i 5 | P T {4 F
ally wearrants remediation,

Need for English standards

Insurers, propeny invesiors, and lenders in England
understandably requilre a yvandstick against which o
mesasure the significinoe of varkous typessmd levels of
confamdmition, amd o svstiem wherehy associated fsks
can then be assessed, The business comamuniy wokld
benciit [rom an environmentil policy which ncludes
thi ll-|:'-'1:|.-l.!;|'.|l:h.-;:l'|t al stundapds for o wide PN of con-
taminating subsances which are common (o England’s
commeercial and industriil teades. This would allow
insurers, lenders and propenty professionals o
= mwasure levels of environmental msk;
= parpet remedal progrommes io match the riskes; and
= allccate the costs of any real remaining risks into
thie unsbereniting deal

Itis wichely recognised that the standards should
somehow pelate 1o the sensitivity of the site and the
proposed end-use

The curriently accepted method of assessing envi-
rmonmesnbal fisks on propery is limited tooan evaluation
of soil quality. It imvolves companng oontamination
levels from all properties drmespective of thelr formmer
or currenb useskbo the limited set of aggel parametens
developed by the Interdepartmental Commitiee on the

exageerated emphasis on
one issue, or fail to identify
an important problem

Redevelopment of Contaminared
Ll CDCRCL Y

Becavi=e the ICHRCL enleria jrrea
vide guidance only for heavy mastals
and contaminants found ar former
gas works sites, they ane of Hmined
relevance 1o many properiies in
England, partculady ithose where
OTEA ML chemicals are wsed and
stoved (such as petroleam relining anmd distributbon
sitess aned semi-conductor manubicturing sites), As a
result, the application of the ICRCL guidelinegs in isola-
tion can lead to analyses which either exaggerie the
significance of a particular issue or fail alogether o
iddentify an important environmenizal probicm.

In addition to devising soll stindards which are
apphcalsle toou wider variety of substances, guidelines
for the interpretation of groundwater quality are need-
eul hecuise it is the groundwater, o the soll that aces
ws o medivm which transpons subswrface contaminans
Erowm e site 10 another.

In fact, the Cambridge Water Company casc was
alyoun precisely thiz situation; contamination of an
pharpction barehole by pollutants which had migrated
over one mile through groundwater. Therefore, the
irtesgerity of the groundwater can be the most important
erviranmental issue o consider when reviewing the
risks posescd by o panticular property. The majority of
ervironmental repons which 1 am asked o review by
insurers and lendes oddly fail o address this impaoe-
penn issu phogether

Thee dssue of Lind contamination is becoming more
prevalent in propety tansactions and mone imporant
foar inclustry, and specialisl insurance w9l be one of the
mechanisms available for businesses (o cover their
risks. However, the nsirance markel will ke note of
the lessons lesirmied fm the 1S, amcd il bae ||||.|i'|-1|_'|:.' 1w
provide broad and aflfordable cover without guantify-
ing cxposures on s site specific wisis ond secking
SCAPTIC ].:l.l'n.'l::l'luu:lll_ii ol on bow eleerrr & clean®

Sfacy I* Clrle s any Amiericon o 'J.ﬁ:.-r.rrm'r:.ruF1Lh|_~|_||'p__|;r'_-:r
roiieg cif o eorsiilicrnt ont Wikitepale {n Fasi Kesweiol,
Fevdds. St has 10 years” expwerience in advising fenders,
fresqares g dlevedogers on e commercial ks asoc-
citiead eedth conntcmmirrenioad ferveed [ ]
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